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Dear Sir/Madam
Consultation on the Application of UK Regulatory Requirements to Foreign Registered Aircraft Based Permanently in the UK
Introduction

1.
A significant proportion of private aircraft based in the UK by UK residents and companies are registered in other states.  The majority of these aircraft appear to be operated mainly or exclusively for flights within the UK.  Your views are sought on whether steps should be taken to ensure, so far as possible, that private aircraft based in the UK are subject to UK and any relevant European regulatory requirements and supervision by the UK Civil Aviation Authority.  The issue is explained in more detail in the consultation document which can be found at Annex A.  The consultation paper outlines the likely cost implications if such steps are taken and a full regulatory impact assessment will be conducted if necessary in the light of responses to consultation paper.  The closing date for all responses is 28 October 2005.

Code of practice on consultations

2.
This consultation has been produced in accordance with the principles of the Government’s "Code of Practice on Consultation" which are included at Annex B.  We have not included a Regulatory Impact Assessment (RIA) as there is little evidence that this policy will have an impact on the aviation industry. If such an impact is identified as a result of this consultation an RIA will be prepared.
Responses

3.
The Freedom of Information Act 2000 requires public authorities to disclose information they hold if it is requested. This includes information contained in responses to consultations. The Department will generally publish subsequently the information it discloses under FOI on its website. If you ask for your response to be kept confidential this will only be possible if it is consistent with the Departments' obligations under the Freedom of Information Act.
4.
A list of organisations/stakeholders that we have sent this consultation to is included in Annex C. If you have any suggestions of others who may wish to be involved in the consultation process please let us know.

5.
We would be grateful if you could ensure that your response reaches the Department at the latest by 28 October 2005. If possible please send your comments by e-mail to: 

fra.consultation@dft.gsi.gov.uk

or alternatively by post to:

Ray Pusey

IASD4, Aviation Directorate

Zone 1/29

Department for Transport

Great Minster House

76 Marsham Street

London

SW1P 4DR

Outcome of the Consultation

6.
Once we have had the opportunity to analyse the responses we will publish a summary of the results of this consultation exercise.  A copy of this will be sent to all those who responded to this paper and will be made available on the Departmental website.

Yours faithfully
Duncan Nicholls
Annex A

Consultation on the Application of UK Regulatory Requirements to Foreign Registered Aircraft Based Permanently in the UK
Summary
1.
A significant proportion of private aircraft based in the UK by UK residents and companies are registered in other states.  The majority of these aircraft appear to be operated mainly or exclusively for flights within the UK.  This paper seeks your comments on whether steps should be taken to ensure, so far as possible, that private aircraft based in the UK are subject to UK and any relevant European regulatory requirements and supervision by the UK Civil Aviation Authority (CAA).
Background
International Civil Aviation

2.
International civil aviation is governed by the Convention on International Civil Aviation (the Chicago Convention).  The purpose of the Convention is to allow international civil aviation to develop in a safe and orderly manner and to ensure that international air transport services are established on the basis of equality of opportunity and operated soundly and economically.  In accordance with the Convention, the International Civil Aviation Organisation (ICAO) establishes safety standards and recommended practices (SARPs) covering the airworthiness and operation of aircraft and the licensing of flight crew.  

3.
Contracting states are obliged to implement these standards into their national law but may apply higher standards to their own aircraft and flight crews.  In some circumstances contracting states may find that it is not appropriate for them to implement fully a particular standard.  In this case they are required to notify ICAO of this difference to the international standards which may affect the right of their aircraft to operate internationally.  Therefore the Convention provides for minimum rather than harmonised international standards.  

National Regulation of Civil Aviation in the UK

4.
In the UK the CAA has statutory responsibility for establishing requirements for the operation of aircraft and for flight crew training and licensing.  Many of these requirements are based on harmonised standards (Joint Aviation Requirements) established by the European Joint Aviation Authorities (JAA).  With some exceptions airworthiness and maintenance requirements have been set by the European Community and are overseen by the European Aviation Safety Agency (EASA).  It is expected that European standards for aircraft operations and flight crew licensing will be established within 2 or 3 years.  The CAA exercises oversight of the UK industry to ensure that the majority of these requirements are met although some issues are the direct responsibility of EASA.  In establishing these requirements the CAA, JAA and EASA are obliged to take account of ICAO SARPs.  However, the requirements are more detailed than the ICAO standards and often impose a higher standard, although occasionally the requirements may be less restrictive than the ICAO standards.  

5.
In other contracting states the national aviation authority will fulfil a similar function to the CAA and establishes safety requirements for civil aviation.  Again these requirements are largely based on ICAO standards but as in the UK, the requirements can differ from the ICAO standards.  Therefore there can be significant differences between the requirements of the UK and those of other non European contracting states.

Issue
6.
It is not uncommon for states to have legislation to prevent foreign registered aircraft from being based in their territory in order to ensure compliance with the regulatory regime established in the state concerned.  However the UK does not have any such requirement and there is nothing to prevent a privately operated foreign registered aircraft from being based in the UK.

7.
It has become apparent that there is a growing trend for UK residents to acquire foreign registered aircraft and base them in the UK.  It appears that the majority of such aircraft are mainly operated on flights within or originating in the UK.  The exact number of foreign aircraft based in the UK is unknown but estimates range from 500 to 1,500.  This equates to between 11% and 21% of privately operated certificate of airworthiness category aircraft based in the UK.  For turbine engined business aircraft the percentage appears to be much higher.

8.
It appears that private and corporate aircraft based in the UK have been placed on foreign registers to take advantage of what are perceived as less onerous regulatory requirements.  The use of foreign registered aircraft to opt out of the UK regulatory system undermines the harmonised European standards that have been or are being established under the JAA and EASA system.  

9.
It is likely that the majority of the foreign registered aircraft based in the UK are on the registers of the United States or the UK Overseas Territories of Bermuda and the Cayman Islands.  Although these registers are well regulated and generally implement ICAO SARPs , some foreign registered aircraft based in the UK may be on less well regulated registers.  There are some significant differences even between the regulatory regimes for the US, Bermudan and Cayman Islands registers and that applying to the UK register.  Other registers may differ more significantly.  Moreover, aviation authorities in states at some distance from the UK can face practical difficulties in ensuring that aircraft on their register but based in the UK comply with their requirements.  In principle, the Department is reluctant to appear to sanction the registration of an aircraft in a state different to that in which it is based if this is done to circumvent the regulatory regime of the state in which it is based.

10.
In conclusion, while no significant safety issues have come to light in relation to aircraft registered on the US, Bermudan and Cayman Islands registers, the Department does not know what other registers are involved or the safety risks associated with those registers.  Nor can the Department predict or control future developments in the use of offshore registers for aircraft based in the UK.  As these aircraft operate outside of the regulatory regime established for UK registered aircraft it is difficult for the Department to feel assured that satisfactory safety standards apply, or that the relevant regulatory authorities have the ability to ensure that those standards are complied with.  On the face of it, this is an unacceptable risk. 

DfT Proposal
11.
The Department considers that it would be appropriate to take steps to ensure that all private aircraft permanently based in the UK are operated under requirements equivalent to those contained in the appropriate harmonised European standards.  This could best be achieved by amending the Air Navigation Order (the Order) to prevent foreign registered aircraft from being based in the UK by limiting the time (eg to 90 days) such aircraft may spend in the UK in any 12 months.  Such a requirement need not apply to aircraft which are registered in a state subject to EASA’s requirements, or to public transport aircraft as there is already a principal place of business requirement in the applicable regulatory regime.  It may also be possible to permit foreign registered aircraft to be based in the UK if compliance with the European requirements can be achieved by a different route eg, by a transfer of regulation functions from the State of Registry of the aircraft to the UK in accordance with Article 83bis of the Chicago Convention.

Cost Implications

12.
There would be cost implications involved with the implementation of such a restriction.  The aircraft concerned would either have to leave the UK or have to transfer to the UK register.  It is assumed that the vast majority of the aircraft would transfer to the UK register although some may not be able to do so easily for type certification reasons.  The immediate costs associated with transferring to the UK register are:

i)
Aircraft Registration.  Currently the CAA charges £50 or £100 to register an aircraft depending on it size.  Additional charges will apply if an out of sequence registration is requested or the aircraft is the subject of a mortgage which requires to be entered in the register of mortgages.

ii)
Certificates of Airworthiness.  The charge for a certificate of airworthiness varies according to the weight and type of the aircraft, for example a charge of £651 would be made for an aeroplane weighing 2,730kg.  

iii)
Pilots licences and ratings.  Foreign licences may be used to fly UK registered aircraft on private flights in visual meteorological conditions.  However, it is believed that many of the pilots of foreign registered aircraft will wish to operate in instrument meteorological conditions and will therefore need to obtain a UK licence with an instrument rating.  Some pilots may also need additional type ratings.  The CAA charges £149 for the issue of a private pilots licence.  The addition of a rating to the licence would cost £100.  While it is likely the licence can be issued on the basis of the pilot’s existing licence, additional training or testing would be necessary for the ratings.

13.
As previously stated the total number and types of foreign registered aircraft based in the UK are uncertain.  However, it seems unlikely that the total cost of reregistering the aircraft affected by the proposal will exceed £0.25m.  It is difficult to estimate the number of foreign licence holders who might be affected by a change in registration of these aircraft.  The major cost to them would be in obtaining the relevant ratings for a UK licence.

Transitional Considerations

14.
It is recognised that if the Order were to be amended as proposed a transitional period would be needed to enable aircraft to be transferred to the UK register in an orderly manner.

Views Sought
15.
You views are sought on the following points:

i)
Should the owners of aircraft based in the UK be able to opt out the UK regulatory system by placing aircraft on foreign registers?  

ii)
 Are the estimates of the number of foreign registered aircraft based in the UK reasonable?

iii)
If it is decided to bring foreign registered aircraft based in the UK into the UK regulatory system, is the proposed amendment of the Order the most appropriate method of doing so?

iv)
If the Order is amended as proposed, would a 90 day limit be appropriate?

v)
What additional costs would fall on the owner of aircraft affected by the proposed amendment to the Order?

vi)
Who, other than aircraft owners, might be affected by the proposed amendment to the Order?

vii)
If the Order were amended, what would be a reasonable transition period to allow aircraft owners to move their aircraft to the UK register?

viii)
Are there any aircraft that would be affected by the proposed amendment to the Order which would not easily be able to move to the UK register (eg because they are not type certified in Europe)?

16.
Your comments on the points raised in this paper are invited by 28 October 2005.  These should be sent to Ray Pusey at the Department for Transport, Zone 1/29, Great Minster House, 76 Marsham Street, London SW1P 4DR (or by e-mail to fra.consultation@dft.gsi.gov.uk).  If you have any queries about the issues raised in this consultation paper these should be addressed to Duncan Nicholls at the same address (e-mail duncan.nicholls@dft.gsi.gov.uk).

Annex B

Code of Practice on Consultation

The code of practice applies to all UK public consultations by government departments and agencies, including consultations on EU directives.

Though the code does not have legal force, and cannot prevail over statutory or other mandatory external requirements (e.g. under European Community Law), it should otherwise generally be regarded as binding unless Ministers conclude that exceptional circumstances require a departure.

The code contains six criteria. They should be reproduced in all consultation documents. There should be an explanation of any departure from the criteria and confirmation that they have otherwise been followed.

Consultation criteria

1. Consult widely throughout the process, allowing a minimum of 12 weeks for written consultation at least once during the development of the policy.

2. Be clear about what your proposals are, who may be affected, what questions are being asked and the time-scale for responses.

3. Ensure that your consultation is clear, concise and widely accessible.

4. Give feedback regarding the responses received and how the consultation process influenced the policy.

5. Monitor your department’s effectiveness at consultation, including through the use of a designated consultation co-ordinator.

6. Ensure your consultation follows better regulation best practice, including carrying out a Regulatory Impact Assessment if appropriate.

A full version of the code of practice is available on the Cabinet Office web-site at:

http://www.cabinet-office.gov.uk/regulation/consultation/code.asp

If you consider that this consultation does not comply with the criteria or have comments about the consultation process please contact:

Andrew D Price

Consultation Co-ordinator

Department for Transport

Zone 9/9 Southside

105 Victoria Street

London, SW1E 6DT

email: andrewD.price@dft.gsi.gov.uk
Annex C

Consultation List: Foreign Registered Aircraft based in the UK

British Business and General Aviation Association

British Parachute Association

Aircraft Owners and Pilots Association

British Helicopter Advisory Board

General Aviation Safety Council

Historic Aircraft Association

Flying Farmers Association

Helicopter Club of Great Britain

Guild of Air Pilots and Air Navigators

PPL/IR Europe

Royal Aeronautical Society

Royal Aero Club of the United Kingdom

Society of British Aerospace Companies

Anglo Ltd

Air Safety Support International

Director of Civil Aviation

Bermuda
Director of Civil Aviation

Cayman Islands

US Federal Aviation Administration

Clark Ricketts (solicitors)

Local Government Association

Airports Special Interest Group

UK Flight Safety Committee

Airport Operators Association

Flyer Magazine
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